The Ninth Ward in New Orleans, almost four months after Hurricane Katrina.
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HEIRS' PROPERTY

EXECUTIVE SUMMARY

Heirs’ property ownership is both a social justice issue for poor
African American communities, as well as an obstacle to
recovery after their homes and land are damaged by flooding
or other weather events. Lack of clear property title in an heirs’
property may inhibit the ability of the occupants of the house
to apply for federal financial assistance after a natural disaster.
In this situation, the occupants may have few to no resources
to repair damage to their house.

Identification of where heirs’ properties are located and
educating property owners about the potential legal issues
such lack of clear property title, coupled with incentives by
state and local governments, can help heirs’ property owners
better understand the challenges surrounding this unique
form of property ownership.

The goal of this paper is to inform heirs’ property owners, as
well as state-level policy makers, about this lesser-known issue
and suggest potential strategies to address it. A proactive
approach could help increase the resiliency of coastal
communities and could prevent other heirs’ property owners
from experiencing the difficulties that plagued Louisianans in
the aftermath of Hurricane Katrina trying to rebuild their
homes, up to and including homelessness.

Ownership of an heirs’ property can be problematic for the
property owner. His or her property rights can be threatened
by land developers, resulting in a loss of the property and the
owner’s home. After natural disasters, heirs’ property owners
are unable to take part in recovery efforts due to the atypical
way in which they own their property.

This paper contains four parts. Part | defines heirs’ property and
the associated legal rights. Part Il discusses issues arising out of
heirs’ property ownership, including land loss, conflicts with
coastal developers and environmental resilience. Part llI
focuses on heirs’ property in North Carolina and state-specific
concerns. Lastly, Part IV suggests potential strategies for
safeguarding the rights of heirs’ property owners through
various state and local initiatives.
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|. HEIRS’ PROPERTY OWNERSHIP

Heirs' property is a form of property ownership that is
predominantly found in African American communities in the
rural South.2 It is an ownership right held by “tenants in
common,”including the many descendants (i.e., heirs) of
families who purchased or were deeded land after the
American Civil War. * Due to a lack of access to — and distrust
of — the legal system, the original title owners of these
properties did not have authenticated, written wills that could
later be probated to preserve official title. Instead, the land was
to be owned equally by the various descendants of the original
title owners through intestate succession.’

Tenancy in common in property law refers to an arrangement
where multiple tenants own portions of the land in question,
potentially of unequal size, yet each tenant has the right to
occupy and use all of the property. For example, Tenant A can
sell to Tenant C who was previously not a tenant at all.
Subsequently, Tenant C can sell that portion to someone else,
use the entire property, or, more importantly in the heirs’
property context, force a partition sale for the entire property.®

Partition in property law simply means to divide rights to a
parcel.” This can be done through either a “partition in kind”® or
a“partition by sale!”” While courts and legislatures tend to
prefer the former because such an arrangement retains
individual property rights and has less of a chance to go
against the will of any specific tenants, “courts often resort to
partition by sale to divide co-tenant interests.""°

|I. COMPLICATIONS OF HEIRS’ PROPERTY
OWNERSHIP

Heirs’ property ownership often creates conflicts between
development interests and landowners, as well as disputes
between tenants in common owning the same land. Despite
being lawful and legitimate, heirs’ property owners may have
their property rights jeopardized due to a partition sale.'' The
rights of heirs’ property owners may be at greater risk if the
property is located in particularly desirable locations for
development, such as the Lowcountry region of South
Carolina.”? In addition, antidevelopment and environmental
interests can spur land-use and conservation plans that also
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serve to disenfranchise poor, rural African American families in
the South.”

A. Land Loss by African Americans in the Rural South

Land loss is a major issue facing the African American
community in the rural South. Civil rights activists and social
justice advocates allege that partition sales are one of the main
driving forces behind this trend.'* Partition sales often are
linked to heirs' property ownership, which could consist of
more than 25 percent of black-owned rural property in the
United States.' Heirs' properties often are sold to development
companies in the course of forced partition sales. This problem
is exacerbated in coastal areas where there is limited but
attractive real estate. In the context of coastal preservation and
protection, the goal of protecting marginalized communities
sometimes conflicts with state practices and policies on the
environment. The public trust doctrine'® is one example.
Scholars such as Faith Rivers, an expert on heirs' property, have
argued that applying the public trust doctrine in the same
manner to the impoverished and isolated Gullah people in
South Carolina, as the doctrine is applied to wealthy beach
house owners, could injure the Gullah peoples’' tenuous hold
on their lands."”

While partition sales have their origin in English common law,
“the remedy took on a different character in the United
States.”'® English partition sales were a voluntary form of
ownership consolidation that required the agreement of all
owners of the property involved.' In contrast, American
partition sales differed historically because of the policy
rationale that there was an “abundance of land”in the New
World. In Pell v. Ball,*® a South Carolina court of equity decision
from 1845, Chancellor Harper stated, “It seldom happens that
men will insist on a specific partition of land, as most people
are glad, in the abundance of land, to get the proceeds of sale,
and purchase for themselves.”! This may have been the case
when the land of the New World appeared vast, and American
development was still in its infancy. However, Rivers suggests
this rationale for partition sales in South Carolina still echoes
through the nonrecognition of the legal worth of heirs’
property today, which leads to African American land loss.?

Complicating matters was the lack of access to attorneys for
black landowners for the decades after the Civil War.® South
Carolina provides a strong case illustration. While South
Carolina had a majority black population at the time,?* blacks
did not acquire legal title to property in the Lowcountry region
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of South Carolina until 1863.% The first black attorneys were not
admitted to the S.C. State Bar until 1868.% Over the next 25
years, the number of black attorneys in South Carolina
increased from three to 64.7 Even with this increase, the vast
majority of black landowners did not write and file wills for
probate, and thus ownership of their land was never legally
established.?®

This problem came to a head in the mid-1900s. Developers
began to see land in the Lowcountry as economically valuable,
and some began convincing isolated heirs to sell the rights to
their property. Once the developers had an interest in the
property, they could petition a court to force a partition sale.
This phenomenon would become particularly troublesome in
attractive coastal areas of the American South.

B. Coastal Development Conflicts

1. Increasing Coastal Development Leading to Greater Coercion of
Heirs

The increase in development in cities like Charleston, South
Carolina, has led to an exacerbation of the already existing
issue of partition sales being coerced by third-party
developers.? In South Carolina, part of the reason heirs were
able to hold onto their lands for so long undisturbed was “the
undesirable conditions in the lowlands, physical isolation of the
islands along the coast, and abandonment of the large
plantations in the area.”*® However, more and more American
citizens are looking at Charleston and its surrounding areas as
highly attractive resort destinations. As a result, developers
have been quick to build up these areas in recent decades,
shifting the African American population in some of the areas
from vast majority to small minority.?’

When developers identify a piece of land to purchase and
develop, they must first determine the owner of the land. If the
property in question is an heirs’ property, then it could be
owned by hundreds of people across the country, which makes
identifying all of the heirs difficult. Some of the heirs may not
even know they hold partial ownership of the property, or if
they do, they may have never seen or visited it. If a developer
offers to buy one of these remote heir’s interest in the property,
the person may be more likely to accept the offer, since he or
she stands to gain nothing from the land as is. It may be very
difficult for the developer to identify all the other heirs and
obtain their interest in the land, so the developer can instead
force a partition sale. It is sales like these that enable
developers to gain ownership over the entire heirs’ property.
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One way some heirs have responded to the pressure to sell
their ownership interests to development companies has been
to become a development company, or a corporate affiliate of
one.3> While this arrangement is comparatively rare,® it offers
an alternative to the partition of an heirs’ property, which often
leads to heirs receiving less than the fair market price.* As one
example, Adolph Brown of Hilton Head, South Carolina, formed
a limited liability company (LLC) with other heirs to negotiate
with a development company, Gateway Development.>> This
partnership allowed Brown to turn the ancestral property on
Hilton Head into a 26-condominium unit on very attractive
land.* However, this solution is only available when all the
heirs agree on a course of action. Otherwise, an heir can force
the sale of the entire property to another party, often an
unaffiliated developer.?” Additionally, this method may not be
seen as a success if the heirs wish to live on the ancestral land.*®

Owners of heirs’ property have recently seen some support
from state legislatures with the introduction of the Uniform
Partition of Heirs Property Act.>® Developed by the Uniform
Law Commission, the act protects landowners by requiring an
independent appraisal for heirs’ property that is subject to
partition.”® It provides all nonpetitioning owners a right of first
refusal to purchase the petitioning owner’s share and favors a
partition-in-kind when doing so would not prejudice the other
landowners.*' If it is necessary for a partition sale to take place,
the act protects against the “fire sale” practices of the past and
requires that the property be offered for sale at the full
appraisal value.*? So far, the states of Alabama, Arkansas,
Connecticut, Georgia, Hawaii, Montana, Nevada and South
Carolina*® have enacted this legislation, and bills have been
introduced in Mississippi and West Virginia. While
implementation of this new law in states will not help to locate
property subject to heirs’ownership, it will provide heirs’
owners increased procedural due process when their claims to
the land are challenged.

2. Conflicts with Coastal Management Policies

When faced with constant external pressure from developers
to force partition sales, some have suggested “anti-growth
strategies. .. as a possible solution.”** However, there are a
number of “conflicting interests” of the various parties involved
with heirs’ property that must be balanced, such that an “anti-
growth” approach does not necessarily mean more justice to
heirs than the coercive buy-and-develop approach.* Land-use
regulations often have the effect of further weakening heirs’
ability to use and enjoy their historic land.* For example, the
South Carolina Department of Health and Environmental

Control (DHEC) has advised that small coastal islands off the
South Carolina coast would not receive public accommodation
to bridges and infrastructure because these islands are “too
small or too far from [upland]."#” Such a decision was partly
guided by the S.C. Coastal Tidelands and Wetlands Act, which
authorized the state to regulate access to these areas, as well as
the public trust doctrine.* In South Carolina, the public trust
doctrine was established by common law and holds that the
state retains presumptive title to all land below the high water
mark.* Conservationists have encouraged the use of this
doctrine to preserve natural resources in coastal and wetland
areas. While takings considerations are relevant in the cases of
more affluent property owners already enjoying ample
infrastructure, they are less relevant to heirs’ property that does
not currently enjoy infrastructure due to poverty and
discrimination.>®

Rivers has suggested that there should be a more narrowly
tailored public trust approach employed by states when heirs’
property is implicated, in order to not add further injury to the
“already damaged bundle of rights of heirs’ property owners.”'
Scholars that take this approach are not anticonservation, but
instead believe a compromise can be made between
competing interests. One example of a compromise between
heirs’ property owners and the state is the liberal use of
conservation easements combined with a commitment to
providing infrastructure to heirs’ property owners.>> This
provides a tax credit to the heirs’ property owners.>® However,
similar to the rest of the issues regarding this form of
ownership, consent would have to be unanimous to approve a
conservation easement.>

C. Heirs’ Property and Environmental Resilience

Heirs' property is not only a social justice issue, but also an
obstacle to environmental resilience. The Federal Emergency
Management Agency (FEMA) has defined resilience in its
training manuals as “the capability of a system to maintaining
its functions and structure in the face of internal and external
change and to degrade gracefully when it must.>

Resilience planning considers an entire system’s operation,
rather than segmenting off conservation goals for specific
tracts of land or encouraging the use of fewer materials to
maintain the continued existence of resources.* In the context
of coastal resiliency, there are many factors in the overarching
coastal system that are hard to accurately model and predict.
Thus, we must learn to adapt to unpredictable hardships as
they come. As such, the resilience model of environmental law
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Hurricane Katrina caused massive flooding in New Orleans.

and policy stresses flexibility in the entire system over legal
rigidity that prevents long-term adaptation.

The resilience model of governance includes the ability for a
community to mitigate damages and quickly rebuild after a
large disaster.>” When a community is more resilient, rebuilding
costs shrink and adverse effects from natural disasters are less
severe.*® For a strong and growing coalition of academics,
environmentalists, nonprofit leaders, and business leaders from
various industries, resilience is considered to be the new
paradigm of natural resources and environmental
management for the 21st century, as the international
environmental negotiations in the name of sustainability have
consistently met their fate in failure.®

The heirs’ property model of ownership directly conflicts with
resilience principles. This was most clearly established in the
wake of Hurricane Katrina, where individuals and families who
lacked clear title to their property were denied assistance with
rebuilding their homes.% Participation in the Road Home
Program in New Orleans, Louisiana, as well as many other
FEMA and Housing and Urban Development (HUD) rebuilding
grants, after Katrina was contingent on bearing formal title to
one’s property.®’ However, due to the history of slavery and
oppression of African Americans in the South, many people
living in New Orleans only had clouded title.5 Hence, large
numbers of heirs’ property owners were permanently displaced
from their homes.®®

1. Natural Disaster Recovery Issues

A large part of the problem with natural disasters is that they
are unpredictable. When a disaster has not occurred in an area

for a long time, people tend to forget that a hurricane, flood or
earthquake is always a possibility. The “disaster” part of the
phrase “natural disaster”is, arguably, the result of a lack of
appropriate preparation. For individuals who live on heirs’
property, there often is no sense of urgency to clear up a murky
legal title to the land unless someone is threatening a partition

sale. Before Hurricane Katrina hit, clearing up legal title to one’s
land in preparation of a hurricane was the last thing on
people’s minds.®* However, due to the decisions by FEMA and
HUD to not offer rebuilding aid to heirs’ property owners with
clouded titles, the “disaster” experienced by heirs’ property
owners was compounded.

One solution to this issue is for heirs to proactively clear title.
However, there are a variety of problems that could interfere
with the process. First, as mentioned previously, many heirs are
impoverished and cannot afford legal help, except on a pro
bono basis.® Second, if there is no legal will, or there is
disagreement among the heirs as to the family line, little can be
done. New Orleans’ Lower Ninth Ward post-Katrina provides an
applicable case study.

2. Hurricane Katrina: A Case Study

The Lower Ninth Ward of New Orleans is a predominantly poor,
African American neighborhood within the city.% There is also a
large heirs’ property ownership problem in the area.®” During
the early post-Katrina recovery era, heirs often were told by
recovery facilitators that they needed to clear their title before
applying for assistance through the Road Home Program.5®
Because of the complexities involved with obtaining clear title,
the result was that many affected heirs missed application
deadlines for recovery assistance.®® The effects of the delays

SPLITTING HEIRS: THE CHALLENGES POSED BY HEIRS’ PROPERTY OWNERSHIP TO COASTAL RESILIENCE PLANNING | PAGE 4

Lieut. Commander Mark Moran, NOAA Corps, NMAQ/AOC
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included: compounded damage, which made any relief money
less proportional to the severity of the problem;”® loss of
motivation and faith in the relief system;”' and a weakening of
important infrastructure due to overgrown vegetation.”

In the wake of Katrina, Southeast Louisiana Legal Services
(SLLS) began providing assistance to heirs to navigate the Road
Home Program. SLLS was provided a budget by the Louisiana
State Office of Community Development largely on an
emergency basis to step in to try to force the Road Home
applications along.” However, there was still a significant delay
that exacerbated continuing harm to displaced residents.”
Such bureaucratic failure during a time of crisis is a large reason
that heirs’ property complicates and inhibits high levels of
institutional resilience.

|1l. NORTH CAROLINA: STATE-SPECIFIC
CONSIDERATIONS

A. Legal Aspects of Heirs’ Property Ownership in North
Carolina

In North Carolina, heirs’ property is not a legal concept
specifically enumerated by statute. Instead, heirs’ property
ownership exists as a byproduct of the general laws of intestate
succession. The laws governing the shares of descendants
where there is no surviving, identified spouse are located in
N.C. Gen. Stat. § 29-15 and N.C. Gen. Stat. § 29-16.7 Specifically,
the precondition of N.C. Gen. Stat. § 29-15(4) triggers the
application of N.C. Gen. Stat. § 29-16, which most directly
creates heirs’' property rules.”s

The basic rules regarding intestate succession via multiple
descendants, which is the case with heirs’ property, are as
follows. The intestate must have lineal descendants.”” Then, the
shares are divided equally among each heir. For the children of
the intestate, one must “divide the property by the number of
surviving children plus the number of deceased children who
have left lineal descendants surviving the intestate.”® For
grandchildren, one must then “divide [the remaining] property
by the number of such surviving great-grandchildren plus the
number of deceased great-grandchildren who have left lineal
descendants surviving the intestate.”® The remaining property
here means the property left unclaimed by the children, i.e.,
where the father of a grandchild has died and hence cannot
claim his or her share. This continues down the line of
succession to great-great-grandchildren and so on.®
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As previously mentioned, there has been a movement to create
a uniform partition law in order to mitigate some of the issues
with a joint tenancy in common between heirs owning
property in equal shares in this fashion.?’ The Uniform Partition
of Heirs Property Act was drafted in 2010.2> While this uniform
act has not been passed in North Carolina, it has been passed
in numerous other states and is, therefore, worth considering
how scholars have proposed a change to the current law. In
addition, a number of other states have passed or introduced
the model act to alleviate heirs’ property issues.?

1. The Context for Heir’s Property in North Carolina

The narrative of North Carolina poverty issues often focuses on
the rural areas of the state.® This is because rural North Carolina
had robust and resilient textile and agrarian manufacturing
industries, but in recent decades these industries have been
outsourced overseas.® The result is that many of North
Carolina’s rural areas, especially in the eastern part of the state,
have challenges attracting economic development.®® In coastal
areas, the tourism industry provides some relief, but these jobs
are often seasonal, leaving workers impoverished for months at
a time.®” The commercial fishing industry also provides jobs at
the coast, though large percentages of young people are
opting out and choosing to move to rapidly developing
economic centers such as Charlotte and Raleigh.®®

In addition, much of the North Carolina’s minority population
resides in the eastern part of the state.® While these residents
may be “house-rich” because of homes being in the family for
generations,® these residents are also likely to have very little
in the way of liquid assets.” As such, these residents are highly
vulnerable to disasters, especially if they cannot easily receive
aid to rebuild their homes.” Multiple obstacles prevent disaster
resilience in these areas. These include the way insurance
policies are written® and local disaster mitigation policies, but
also extend to the way land is sometimes owned by poor
African American communities: namely, heirs’ property
ownership.

Looking at demographic information at the North Carolina
coast, it is certainly possible that a natural and bureaucratic
disaster like that in the Lower Ninth Ward could occur in North
Carolina. In fact, examples on a smaller scale already exist in the
state. When hurricanes Fran and Floyd hit Kinston, emergency
management professionals attempted to use an acquisition/
relocation strategy to mitigate the disaster.®* This strategy is
implemented through the government purchasing
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flood-prone property from owners, which allows owners to
purchase housing elsewhere.”® However, in the aftermath of
Fran and Floyd, using this strategy for heirs’ properties strained
aid efforts at the local level. Because of the need to track down
all the owners of heirs’ property before the government could
acquire it via purchase, “[t]he result was that the first property
acquired in Kinston did not occur until April 1998, over one
year and six months after Hurricane Floyd."?

In North Carolina, there have been a few public interest law
firms that have assisted heirs’ property owners with the
protection of their lands according to their specific needs.
These groups include the Land Loss Prevention Project (LLPP),
the Southern Coalition for Social Justice (SCSJ), and the
University of North Carolina Center for Civil Rights. In 2012, the
Lawyers' Committee on Civil Rights compiled a list of cases for a
report to the American Bar Association’s Real Property/Trust
and Estate Law Section.”

The information provided in the appendix of that report is
important for two main reasons. First, it shows the various legal
techniques that can be employed to combat different
problems with heirs’ property ownership. Second, it provides a
sampling of the kinds of heirs’ property issues that have existed
in North Carolina, as well as an indication of continued
prevalence of these issues. Some are simple, such as the case
where the LLPP assisted a terminally ill Macon County farmer.
The farmer owned heirs’ property and had provided upkeep for
the land.®® LLPP was able to help the farmer draft a will that
deeded the property to a specific relative, which was sufficient
in that case to avoid typical heirs’ property difficulties.*

However, some cases are much more complex and do not
always end well for the heirs, such as the case of Freeman
Beach.'®

An unidentified African American family on Freeman Beach circa 1945.
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2. Freeman Beach, LLC v. Freeman Heirs: A Case Study

Freeman Beach in New Hanover County, today called Freeman
Park, was once “one of two North Carolina beaches available to
African Americans in the state during the Jim Crow era."™®!
Former slaves had acquired approximately 99 acres of the land,
then undeveloped beachfront.'%? A later descendant acquired
an extra 2,500 acres at $1 an acre.'® From the 1920s to the
1960s, the beach became a bustling cultural center for African
Americans in the south.'® Then, two main events forced the
area into a swift decline. First, Hurricane Hazel and other
geological changes in the 1950s created major damage and
erosion to the beach.'” Second, desegregation during the Civil
Rights era and beyond opened up a plethora of other beach
options for African Americans.'® As a result, most of the African
American community moved on, but historical fondness
remained for those who had been to the beach during its
heyday.'””

The SCSJ teamed up with law firm Kilpatrick Townsend &
Stockton LLP to protect the Freeman family’s interest in the
land.’® However, SCSJ learned that the majority stake in
ownership was already held by Freeman Beach, LLC, which had
no historical ties to the property.'® Instead, the company had
accumulated the land by individual deals with separate family
members.""° Then, it attempted to force a partition sale to
obtain the rest of the land and develop all of it.""" The family
wanted to look into the possibility of a conservation trust.''?
The outcome of the case is unclear, but it seems that it was
settled and thus the result when unpublished. Now, called
Freeman Park, the beach seems to be facilitated by the Town of
Carolina Beach.

Susan Arredondo

Today, off-road vehicles are common at Freeman Park.
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IV. PROMOTING RESILIENCE BY
SAFEGUARDING HEIRS' PROPERTY:
POTENTIAL STRATEGIES

The challenges associated with heirs’ property cannot be
resolved by circumventing the legal system. Whereas certain
aspects of resilience to natural hazards or adaptive capacity can
be managed through legislation and policy (such as
insurance),”or implemented by carefully integrating physical
and social vulnerability data into local and regional planning,'"
the heart of the heirs’ property obstacle is access to justice.'’®
However, there are ways in which states, cities and localities
can lighten the load on heirs’ property owners. Steps include
developing a systematic tool for locating heirs’ property,
increasing access to education and the courts, incentivizing
state and local governments to fund pro bono efforts, and
establishing a widely accepted city resilience index to
encourage local participation. These measures would serve to
(1) inform heirs’ property owners why it is important to clear up
title and ownership interest before a natural disaster strikes;
and (2) provide legal help to clear up cloudy title, which would
increase heirs’resilience to future natural disasters.

A. Develop a Systematic Tool for Locating Heirs’ Property

While locating heirs’ property alone is not a panacea to solving
the issue, it can be instrumental in demonstrating the greater
need for focus in this area, as well as for helping practitioners
know who might need help clearing up title. Highly respected
work is underway to integrate social vulnerability indices into
environmental hazards planning.""” If social scientists are able
to locate tracts of land where heirs’ property most often occur,
then it may be possible to integrate heirs’ property as a factor
in pre-existing social vulnerability indexes. However, short of
canvassing entire regions of the South, it will be hard to
determine even an approximation of where heirs’ property is
generally located.

B. Increase Knowledge of Heirs and
State and Local Governments

Educating policy makers in state and local governments, as
well as lawyers and actual heirs, will be crucial in removing
heirs’ property ownership as an obstacle to disaster recovery
and to resilience. Since little is known about where heirs’
properties generally are located and about specific tracts
throughout the South, public interest lawyers must rely on
client-driven contact in order to learn about heirs’ property
tracts. As such, until there is a comprehensive mapping tool
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made available, potential clients must learn of heirs’ property
issues so they: (1) can confirm they own heirs’ property; (2)
know what they can do to clear up title; and (3) actually seek to
clear up title to secure their ownership and future entitlement
in the event of a natural disaster.

Educating and informing interested parties on heirs’ property
issues can be a challenge given it is a unique form of property
ownership, and it may be difficult to locate all heirs particularly
after a natural disaster. More likely than not, those conducting
outreach about heirs property would have to rely on local
newspapers and television commercials to spread the word
about heirs’ property and the effect it can have during the
aftermath of a natural disaster. In addition, there may be
pushback or apathy from intended audiences due to the
remoteness in time of a natural disaster. There is already ample
evidence that the American public resists calls for disaster
preparation when the anticipated event is marked by high risk
and low probability.'® State and local governments may resist
making space in the budget to address issues with heirs’
properties when there already are other critical issues for rural
communities, such as consistent and perpetual
underemployment and poverty.'"®

Advocates can focus on contacting or advertising to public
interest law firms that already work in social justice areas
regarding race and ethnicity and would potentially be
interested in expanding their work to heirs’ property issues.
Alternatively, because there are already multiple groups that
work in this area, such as SCSJ, Center on Heirs' Property, LLPP,
UNC Center for Civil Rights, and others throughout the
Carolinas, the focus may be diverted to funding a greater scope
of projects.

C. Incentivize States and Local Governments
to Fund Additional Pro Bono Efforts

Yet another step to alleviating the challenges associated with
heirs’ property would be to secure greater funding for those
performing pro bono legal work. State and local governments
in particular need to create the financial infrastructure to help
poor African American families in the South gain access to the
courts. This would allow them access to title searches, attorney
expertise and legal representation. In turn, this step would
encourage public interest and nonprofit law firms, as well as
small local firms, to conduct more work in this area. However,
there is only limited federal funding provided to legal aid,'®
and so it is up to the states and local governments to fill this
financial gap.
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The post-Katrina New Orleans example provides precedent for
creating funding to clear title for heirs’ property owners. As
noted above, the Louisiana State Office of Community
Development set aside a significant sum post-Katrina to fund
legal aid efforts to clear title for heirs’ property owners so that
they could qualify for the Road Home Program.’?' However,
that example was reactive rather than proactive. An example
of a more proactive approach would be to design and fund a
program that would identify heirs’ property at risk to natural
disasters and work toward clearing the title before a disaster
hits.

The grants from the American Bar Association, Real Property
Section, to the Heirs' Property Retention Coalition were an
encouraging step toward this approach, but the ABA and
state-level bar associations could provide more funds for heirs’
property work, given the potential scope of the issue.” This
case will be made stronger if practitioners and professional
groups actually can locate the geographic areas affected and
understand the scope of the heirs’ property issue.

To incentivize state and local governments, those active in
education about heirs’ property issues could stress that being
proactive in clearing title will be less expensive and create
fewer displaced people after a natural disaster than taking a
reactive approach or no mitigation approach at all. The
humanitarian crisis of New Orleans post-Katrina could have
been partially averted through a comprehensive approach
being developed beforehand. Local governments may not
have to build additional affordable housing to respond to
houses being destroyed and then not rebuilt, if a workable
system of clearing title on a large scale is in place.

D. Establish a Widely Accepted City Resilience Index to
Encourage Local Participation

While this aspect of an heirs’ property “management plan”is
more speculative, building a recognizable City Resiliency Index
would be ideal for encouraging cities and localities to better
understand and mitigate heirs’ property issues. A City
Resiliency Index would take into consideration a variety of
factors that can be used to evaluate a city and its ability to
bounce back from negative events, whether they are
environmental, economic or something else in nature. The
Rockefeller Foundation already has explored this possibility,'
and legal experts have discussed it as well.'*
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The Rockefeller Foundation’s City Resilience Index is a response
to the increased uncertainty of global problems, most
specifically climate change, combined with a scaling of many of
these problems to the city infrastructure level.'® The
foundation defines city resilience as “the capacity of cities to
function, so that the people living and working in cities —
particularly the poor and vulnerable — survive and thrive no
matter what stresses or shocks they encounter,”'?® and
develops a set of factors to judge the resilience of different
cities.”” Under its model, resilient cities should be “Reflective,’
“Robust,"“Redundant,”“Resourceful,”“Inclusive,” and
“Integrated.'?®

Similar to the Social Vulnerability Index — developed by Susan
Cutter, the director of the Hazards and Vulnerability Research
Institute at the University of South Carolina — that uses
different synthesized indices for social vulnerability in the face
of environmental hazards,'® the Foundation’s City Resilience
Index condenses many variables into 12 primary indicators for
the purposes of generally determining a city’s level of
resiliency.’® These 12 indicators are:

Minimal human vulnerability;

Diverse livelihoods and employment;

Adequate safeguards to human life and health;
Collective identity and mutual support;

Social stability and security;

Availability of financial resources and contingency funds;
Reduced physical exposure and vulnerability;

NowuvhAcwWN =

This house in the Upper 9th Ward was damaged during Hurricane Katrina.
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8. Continuity of critical services;

9. Reliable communications and mobility;
10. Effective leadership and management;
11. Empowered stakeholders; and

12. Integrated development planning.’*

If the Rockefeller Foundation’s City Resilience Index became the
determinative metric, a large percentage of heirs’ property
ownership in a city could significantly and adversely lower a
city’s score for resilience. Heirs' property ownership increases
human vulnerability in a way that echoes America’s racial past.'*
It interferes with the ability for heirs to recover after a large
disaster such as Hurricane Katrina. Without access to home
rebuilding, heirs can be displaced either for long periods or
permanently. In addition, this reality can significantly affect
heirs’ property owners’ ability to access other crucial social
services after a natural disaster. All of these factors would bode
poorly according to the 12 Rockefeller resilience factors.

If a metric such as the Rockefeller index was implemented, it
could encourage cities to be more proactive in helping heirs to

clear up title in order to promote a better and more attractive
public image. As such, experts in the field should promote the
establishment of such an index in a similar way to Cutter’s Social
Vulnerability Index if possible. The result could lead to further
action by localities to remedy other lasting social issues that are
exacerbated by environmental forces.

V. CONCLUSION

Education is the key to resolving issues created by heirs’
property ownership. Property owners and policy makers must
become aware of the problems with clouded property titles
before enacting conservation plans that take away land from
vulnerable populations. A widespread awareness of heirs’
property issues also will spur additional resources to locate heirs
property and assist poorer populations in clearing the title to
their lands. Strengthening the discussion will allow social justice
and resiliency concerns to be addressed and will allow at-risk
populations to have a seat at the table as climate-change
adaptation solutions are formulated.

’
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the Superior Court of New Hanover County, developer Freeman Beach LLC laid its own claim to the beach, saying that it
owned 72 percent interest because of a 1940 judgment on a defaulted loan by some of Robert Freeman'’s heirs, and
through buyouts of current heirs!).

10 /.
"id.at 12-13.
"2ld, at 13.

"135ee “Freeman Park,”TOWN OF CAROLINA BEACH, available at http://www.carolinabeach.org/visitors/freeman_park/; see
also “Council Adopts Restrictions for Alcohol, Camping at Freeman Park;”ISLAND GAZETTE (Nov. 12, 2014), available at
http://www.islandgazette.net/news-server9/index.php/news/local-news1/item/720-council-adopts-restrictions-for-
alcohol-camping-at-freeman-park. In addition, it is possible that Meghan Pridemore was discussing Freeman Beach
without disclosing its name in her article, “Tides, Torrens, and Family Trees.” See Meghan E.B. Pridemore, “Tides, Torrens, and
Family Trees: Heirs Property Preservation Challenges,” PROB. & PROP. (May/June 2009), at 25. This article for the ABA
detailed her experience working as an extern with SCSJ. She wrote:

A second family owned not only beachfront property but also the beach itself. Popular among tourists for
sunbathing, swimming, crabbing, bonfires, and camping, this land now is maintained by the city as a park. The
city does not claim ownership of the land but charges an entrance fee of $10 per car. Having received none of this
revenue, the family was concerned that, if something were not done to protect the land, it would eventually be
lost to the city. Little action had been taken, however, because of a fragmented family tree that boasts one
hundred or more heirs, including many whose identity and whereabouts are unknown.

Id. The lack of news in recent years may lead to the reasonable assumption that the legal fight against the town’s owner-
ship has been abandoned.

"4See generally Hornstein, supra note 93.

">See generally Susan L. Cutter, Bryan J. Boruff & W. Lynn Shirley, “Social Vulnerability to Environmental Hazards,” SOCIAL
SCIENCE QUARTERLY, 84: 242-261 (2003), doi:10.1111/1540-6237.8402002, available at http://onlinelibrary.wiley.com/
doi/10.1111/1540-6237.8402002/abstract.

M8Access to justice” refers to the accessibility of the civil courts for poor and otherwise disadvantaged parties. See Carrie
Johnson, “Rights Advocates See ‘Access to Justice’ Gap in U.S.” NPR.ORG (Mar. 10, 2014), available at http://www.npr.org/
blogs/thetwo-way/2014/03/10/288225649/rights-advocates-see-access-to-justice-gap-in-u-s.

7See Cutter et al., supra note 115.

8See, e.g., Jennifer Wriggins, “Flood Money: The Challenge of U.S. Flood Insurance Reform in a Warming World,” PENN. ST. L.
REV.,, Vol. 119, No. 2, (2014).

"9See supra Part l1(B)(2).

1205ee Johnson, supra note 116 (quoting Risa Kaufman of Columbia Law’s Human Rights Clinic,“We're really recom-
mending the U.S. government step up ... that it support state level efforts to establish a right to counsel in certain civil
cases, that the U.S. ease restrictions and increase funding for the Legal Services Corporation, the main way federal legal aid
is delivered for poor Americans”).

121See Kluckow, supra note 67, at 31.
1225ee HEIRS' PROPERTY RC REPORT, supra note 97, at 10.

1235ee “City Resilience Framework,” ROCKEFELLER FOUNDATION (2014), available at http://www.rockefellerfoundation.org/
uploads/files/0bb537c0-d872-467f-9470-b20f57¢32488.pdf.

124Gee Marshall et al., supra note 57.
125See ROCKEFELLER, supra note 123, at 3.
126Id‘
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LEGAL ISSUES IN CITIZEN SCIENCE

2Id. at 7.
28]d. at 5.

12See Cutter et al., supra note 115; see also https://www.orau.gov/dhssummit/2007/Presentations/Cutter.pdf. The Social
Vulnerability Index examines access to physical resources, information and technology, political power, and representa-
tion. It also takes into account social capital, which includes social networks, connections, beliefs and customs.

139See Rockefeller, supra note 123, at 7.
131Id.

132See Rockefeller, supra note 123, at 3. The human vulnerability elements of the Rockefeller Foundation’s City Resilience
Index relate to basic needs being met. They include safe and affordable housing, adequate affordable energy supply,
inclusive access to safe drinking water, effective sanitation, and sufficient affordable food supply.

For more information, contact Jack Thigpen at jack_thigpen@ncsu.edu or 919-515-3012.
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